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24 November 2020 

Dear Convener  

Impact of Brexit on Devolution 

Thank you for your letter of 30 October 2020 setting out the Finance and Constitution 
Committee’s consideration and views to date on the impact of Brexit on devolution.  

In your letter you highlight that until now the Scottish Parliament has been unable to 
legislate in a manner incompatible with EU law and this statutory constraint will 
cease to exist following the end of the implementation period on 31 December 2020.  

You state this raises a number of fundamental issues for the Scottish Parliament— 

• What, if anything, replaces the existing legislative constraints arising from the 
UK’s membership of the EU; 

• How will any future constraints both statutory and non-statutory be decided 
and what is the role of the Scottish Parliament in the decision-making 
process; 

• How will such constraints operate and what is the role of the Scottish 
Parliament in monitoring and scrutinising how they operate.  

You raise a number of questions in your letter and given we have commenced 
consideration of a framework agreement we use our experience to date as a starting 
point to address them: 
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Common Frameworks 
 
In your letter you request an update on the Health and Sport Committee’s approach 
to the scrutiny of Common Frameworks.  
 
The Committee has recently begun its scrutiny of its first Provisional UK Common 
Framework on Nutrition labelling, Composition and Standards. Our consideration of 
the provisional framework has brought the fundamental questions you raise about 
the Parliament’s role in monitoring and scrutinising these policy areas into sharp 
focus. 
 
The Scottish Government requested a response from the Committee to the 
provisional framework within 28 days of receipt. No summary of the provisional 
framework was provided in advance.  
 
We are keen to ensure we devote appropriate time to scrutiny of these provisional 
frameworks, so the Committee and Parliament can influence their content and 
monitor their application. We therefore advised the Scottish Government it would not 
be possible to finalise our consideration of the provisional framework within the 
timescales they had requested. 
 
In your letter you refer to there being little if any public consultation on the common 
frameworks to date. We believe the Committee has a role to play as a conduit 
between stakeholders and the Scottish Government in this regard. We have 
scheduled an oral evidence session with key stakeholders to establish their 
engagement to date in the provisional framework’s development, their views on the 
framework as drafted and how they envisage it will operate in practice.    
 
To aid our scrutiny we have invited the relevant Scottish Government Minister to 
provide much more background and other information along with a request to 
provide oral evidence. We will be scrutinising with the Scottish Government the basis 
for the provisional framework and its governance and enforcement arrangements. 
We also wish to seek clarity in relation to how the provisional framework interacts 
with the keeping pace power, the proposed UK internal market legislation and trade 
deals.  
 
Another strand to our scrutiny of the provisional framework will be to consider 
whether there is scope to build into the framework a greater role for the Parliament in 
scrutinising its on-going operation. One area we are seeking clarity upon is whether 
there are currently any requirements for reports to be made by the policy group to 
the relevant Ministers and whether such a reporting requirement could or indeed 
should be extended to the Parliament. Building in these requirements would we 
consider act as a trigger for the Parliament to engage with frameworks in a timely 
and proportionate manner.  
 
We have been asked to provide a “commentary” on the framework by the Scottish 
Government. While we are unsure precisely what that seeks we are wondering 
whether if we have questions on or recommendations for areas for amendment to 
the provisional framework how they will be taken forward. We are unclear whether 
the Scottish Government will consider there is scope or indeed time to negotiate or 



agree changes to the framework in line with comments we provide. The timescale 
suggested for consideration of the provisional framework suggests that could be 
problematical, which is of wider concern.   
 
We also expect to receive the Provisional UK Common Framework on Food and 
Feed Safety and Hygiene by the end of this month. If as you indicate in your letter 
this is a framework expected to be implemented by the end of December 2020 it is 
impossible to envisage how meaningful scrutiny of it and any opportunity to influence 
its contents can realistically be provided.   
 
Keeping Pace Powers 
 
Turning now to the keeping pace powers we believe the Committee should have a 
role in relation to the decision on whether or not to keep pace. Scottish Ministers will 
have the power to make decisions about adopting policy and law made by the EU. 
There will have been no formal democratic engagement in the EU policy making 
process by the UK and devolved governments. It is therefore important we ensure 
the Scottish Parliament has an opportunity to engage with these policy 
developments.  
 
We are unclear how the keeping pace power interacts with the development of 
common frameworks, trade deals and the UK internal market. We believe the 
Scottish Government should have a responsibility to keep the Parliament informed of 
whether it intends to use the keeping pace power to align with its policy 
developments and the reasons for its approach. This approach would assist in 
ensuring the Committee’s monitoring of developments was proportionate and timely.    
 
Meaningful engagement by the Committee and this Parliament requires opportunities 
to input in good time to comment on and influence proposed approaches. What that 
specific period requires to be will require to be variable depending upon the 
complexity and size of the proposed policy. We consider there must be a flexibility of 
approach here. However, we suggest a need for an agreed minimum period which 
we hope is not then translated into the deadline for the Parliament becoming 
involved. 
 
UK Internal Market Bill 
 
We have concerns here as to the impact on the devolution settlement which we have 
expressed a number of times recently when commenting on Scottish Government 
requests for agreement to UK EU regulations.  Our view stems from the mutual 
recognition principles which could result in standards agreed elsewhere effectively 
being imposed on Scotland and thus on the competence of this Parliament. 
 
While we recognise the intention is for framework agreements to harmonise common 
standards this can only be effective when devolved governments are in agreement.  
This has the potential to undermine devolved powers.  We therefore consider this 
Committee and the Parliament require to be involved in internal market policy 
development areas within our remit but also and crucially meaningful engagement 
with Scottish stakeholders at the earliest possible stage is required. 
 



Similar considerations as set out earlier in relation to timing and process apply here. 
 
Trade Agreements 
 
We consider this Committee and the Parliament must have an opportunity to 
mandate the Scottish Government input to trade negotiations relating to matters 
within our competence, both domestically and across borders.  We have a particular 
interest on the trade in medicines and how the Northern Ireland border could impact 
upon that. 
 
Governance 
 
We consider that the Scottish Parliament does have an important role in scrutinising 
the new and evolving governance structures at both a UK and a Scottish level 
following Brexit in relation to the impact on policy issues within our remit.  
 
This Parliamentary session we have strengthened our role in ensuring lines of 
accountability between the Committee and a range of Government agencies, bodies 
and NHS boards are clear. It is therefore essential the creation of all new bodies are 
accountable to this Parliament to allow appropriate scrutiny to be undertaken.   
 
Resource Implications 
 
The Committee is currently supported by Clerks, SPICe and Legal Services in 
conducting its scrutiny of these issues. Additional support from these areas would be 
required to ensure the Committee is able to carry out effective scrutiny and monitor 
any impact on the devolution settlement.  
 
I hope you find these observations helpful in the development of thinking as to the 
role and functions of the Scottish Parliament in these areas.  

 Yours sincerely 

 

 

Lewis Macdonald 
Convener, Health and Sport Committee  


